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Introduction

Title Il of the ADA (42 U.S.C. Sections 12131-12165) prohibits
discrimination against people with disabilities by “public entities.” Title 1|
(42 U.S.C. Sections 12181-12189) prohibits disability discrimination by
“public accommodations.” Public entities are places operated by a state or
local government, such as government buildings, public transportation and
public parks, and are referred to here as “public spaces.” Public
accommodations are places of business that are open to the public, such
as restaurants, hotels, movie theatres, stores, medical offices and
hospitals, and are referred to here as “businesses.” California’s Unruh Act
(Civil Code Sections 51- 51.2), Disabled Persons Act (Civil Code Sections
54-55.32) and Government Code Section 11135 (for programs operated by
the state or businesses receiving state financial assistance) provide similar
protections.

Section 504 of the Rehabilitation Act of 1973 provides similar protections
for federal agencies such as the U.S. Postal Services, and for state and
local government programs and private organizations including schools and
universities that receive federal financial assistance. Airline travel is
governed by its own regulations, which are discussed below.

People with disabilities do not have a right to bring emotional support
animals into businesses or public spaces. That right only applies to service
animals. Therefore, if you are seeking access to these places, it is
important to know whether your animal qualifies as a service animal.



Rights to Service Animals in Businesses and Public Spaces
A. What is a Service Animal?

A “service animal” is a dog that is individually trained to perform work or tasks
that benefit a person with a disability, including a physical, sensory,
psychiatric, intellectual, or other type of mental disability.” Although this
definition is limited to dogs, federal regulations provide that miniature horses
must be allowed as service animals in businesses and public spaces if they
are individually trained to benefit an individual with a disability and can be
reasonably accommodated. An animal is not a service animal if its mere
presence benefits the individual with a disability.

Some examples of tasks that service animals perform include: turning on
lights, picking up objects, providing stability, tactile stimulation and deep
pressure therapy for the handler. If the cue is not an intentional command
from the handler, the dog’s recognition and response would be service dog
work. Examples of service dog work include (but are not limited to)
preventing or interrupting impulsive or destructive behaviors, reminding the
individual to take medication, and removing a disoriented individual from a
dangerous situations. There is no specific legal requirement as to the amount
or type of work a service animal must provide for the benefit of the disabled
person.

B. How Do | Show That My Dog is a Service Animal?

The only requirement to be a service animal is that the dog be individually
trained to benefit the person with a disability. A service animal may be trained
by a professional, a friend, a family member, or the person with a disability.
Under the ADA, a service dog is not required to be registered as a service
dog, or wear a special tag or vest identifying it as a service animal. California
law provides for local animal control departments to issue identification tags
to people who use and train service animals. However, unless the dog is a
service animal in training, the tags are not required and do not establish that
an animal is a service animal under the law.

Unless there is a reason to believe that an animal poses a threat to health or
safety, a business or government official can ask only two questions to
determine whether an animal qualifies as a service animal: 1) Is the animal
required because of the handler’s disability?; and 2) What work or task the
animal has been trained to perform? Under California law, misrepresenting
that a dog is a trained service animal is a misdemeanor punishable by up to



six months imprisonment and/or up to a $1,000 fine (Penal Code Section
365.7(a)).

C. When Can my Service Animal be Denied Access to a
Business or Public Space?

Businesses and public spaces are not required to allow access to service
animals that pose a direct threat to others, are not under the handler’s care
and control, or would fundamentally alter the nature of the goods, services
or programs provided by the business or government entity.

A "direct threat" is a significant risk to the health or safety of others that
cannot be eliminated by a modification of policies, practices, or procedures,
or by the provision of auxiliary aids or services. For example, a dog that bites
without provocation may present a direct threat. In determining whether a
direct threat exists, an entity must make:

an individualized assessment, based on reasonable judgment that
relies on current medical knowledge or on the best available objective
evidence, to ascertain: The nature, duration, and severity of the risk;
the probability that the potential injury will actually occur; and whether
reasonable modifications of policies, practices, or procedures or the
provision of auxiliary aids or services will mitigate the risk.

Excluding a service animal based on a direct threat must be based on the
actual behavior of the particular animal, not on assumptions or stereotypes
about how the animal, or the animal’s breed, might behave.

A service animal must always be under the care and control of its handler,
or someone designated by the handler. A person with a disability can be
asked to remove his or her service animal from the premises if the animal is
out of control and the animal's handler does not take effective action to
control it, or if the animal is not housebroken. The responsibility to supervise
and care for a service animal does not fall on the business or government
entity that provides access.

Generally, a service animal must have a harness, leash or other tether.
However, if the handler is unable to use a harness, leash or other tether
because of disability, or if the use of a tether would interfere with the service
animal’s safe, effective performance of work or tasks, the handler may use
other means to keep the animal under control.

Service animals may also be denied access to businesses and government
buildings if allowing access would fundamentally alter the nature of the



goods, services or programs offered at that location. For example, a zoo may
restrict service animals from areas where the animals on display are the
natural prey or natural predators of dogs, or where the presence of the dog
would be distracting to the animals on display.

D. Can | Bring my Service Animal with Me to the Hospital?

Hospitals and other healthcare facilities are treated like other businesses and
public spaces for the purposes of service animal access. Service animals
must be allowed anywhere in the hospital where healthcare personnel,
patients and visitors are allowed to go. This includes patient rooms and other
public areas of inpatient and outpatient mental health units, including locked
mental health facilities. Patients must be able to care for the animal, or must
arrange for someone else to care for the animal if necessary. Service
animals may be excluded from limited access areas of hospitals that employ
general infection-control measures, such as operating rooms and burn units.
As with other businesses and government spaces, when health-care workers
are not certain that an animal is a service animal, they may ask the handler
if it is a service animal required because of a disability, but may not require
certification or other documentation of service animal status.

E. Can | Bring my Service Animal on an Airplane?

Air travel is governed by the federal Air Carrier Access Act (ACAA) (49
U.S.C. Section 41705) and its implementing regulations 14 C.F.R.Section
382.117). Unlike the ADA, the ACAA allows people with disabilities to bring
both service and emotional support animals on airlines. However, the ACAA
also differs from the ADA by treating psychiatric service animals like
emotional support animals, rather than like service animals for people with
physical disabilities.

In order to establish that an animal is a service animal for a passenger with
a physical disability, ACAA regulations require airlines to accept
“identification cards, other written documentation, presence of harnesses,
tags, or the credible verbal assurances of a qualified individual with a
disability using the animal.” In contrast, passengers who want to bring a
psychiatric service animal or emotional support animal onto a flight are
required to produce a note, less than one year old, signed by a licensed
mental health professional, stating that he or she has a recognized
psychiatric disability that requires the use of an emotional support or
psychiatric service animal. Perhaps because treating psychiatric service
animals like emotional support animals rather than like other service
animals is arguably inconsistent with the ADA, a 2003 U.S. Department of



Transportation (DOT) guidance applies the ACAA requirement for
additional documentation to emotional support animals only
(http://airconsumer.ost.dot.gov/rules/20030509.doc).

According to the 2003 DOT guidance, under the ACAA any type of animal
can be accommodated as a service or emotional support animal, except for
certain “unusual” service animals such as snakes, other reptiles, ferrets,
rodents and spiders. For other animals, including “unusual or exotic” animals
that are presented as service animals (e.g., miniature horses, pigs,
monkeys), Airlines must determine whether any factors preclude their
traveling in the cabin as service animals (e.g., whether the animal is too large
or heavy to be accommodated in the cabin, whether the animal would pose
a direct threat to the health or safety of others, whether it would cause a
significant disruption of cabin service, whether it would be prohibited from
entering a foreign country that is the flights destination)” before denying
access. DOT guidance specifies that for air travel, a service or emotional
support animal is “solely the responsibility of the passenger with a disability
whom the animal is accompanying.”

Service animals in training are not covered under ACAA regulations.
However, some airlines permit qualified trainers to bring service animals in
training aboard an aircraft for training purposes.

F. Can a Business or Government Entity Charge a Fee for
Service Animal Access?

A business or government entity cannot require a person with a disability to
pay a deposit or surcharge in order to be accompanied by a service animal,
even if that is their policy for pets. If a public accommodation or public entity
ordinarily charges its guests for damage caused to the premises, it may
charge the owner of a service animal for similar damage.

G. Can | Bring my Service Animal in Training into a
Business or Public Space?

Service animals in training are not covered under the ADA. However, the
California Disabled Persons Act allows people with disabilities, and
individuals who train service animals, to bring a dog into any public place
for the purpose of training the dog to provide a disability-related service.
This includes businesses, public and private transportation, housing
accommodations, and other places to which the general public is invited.
The dog must be on a leash, and must wear a county-issued tag that
iIdentifies the dog as a service or assistance animal in training. The dog’s


http://airconsumer.ost.dot.gov/rules/20030509.doc

handler will be liable for any damage that the dog does to the premises or
facilities.

Complaints and Lawsuits

If you believe that you have been wrongfully discriminated against because
of your service animal by a business or public entity, you can file a complaint
with the Department of Justice (DOJ). If the complaint is against the
government or a private entity receiving federal funding, then the complaint
must be received within 180 days of the discriminatory incident (when the
problem occurred). There is no deadline for filing a complaint against a
business under the ADA that does not receive federal funding, but it is best
to file a complaint as soon as possible. Additional information on how to file
a complaint with the Department of Justice can be found at
https://www.ada.gov/filing_complaint.ntm, or through the ADA Information
Line at (800) 514-0301 (voice); (800) 514-0383 (TTY).

You can also file an administrative complaint for any type of disability
discrimination involving your service dog or emotional support animal under
California law with the California Department of Fair Employment and
Housing (DFEH), within one year of the last date of discrimination. Additional
information on how to file a complaint with DFEH can be found at
https://www.dfeh.ca.gov/filing-a-complaint-online/ or by calling (800) 884-
1684 (voice) or (800) 700-2320 (TTY).

The U.S. Department of Transportation’s form for filing disability-related
complaints with air carriers is available at:
http://www.dot.gov/airconsumer/file-consumer-complaint.

Alternatively or in addition to filing a complaint with the DOJ or DFEH, you
can file suit in state or federal court for injunctive and declaratory relief under
federal or state law. Money damages may be available under state law,
including minimum statutory damages of $4,000 per incident of
discrimination. Civil Code 852. Lawsuits must be filed within two years after
the discriminatory incident.

If you are seeking less than $10,000 in money damages, another option is
to file a discrimination case in Small Claims Court. The statutes of
limitations discussed above will apply. You cannot use a lawyer if you go to
small claims court. Here is a link to a Disability Rights California publication
that explains the process of using Small Claims for discrimination cases:
http://www.disabilityrightsca.org/pubs/520601.pdf.
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Additionally, the Government Tort Claims Act requires that a government
tort claim be filed within six months of a discriminatory incident before
bringing a lawsuit for money damages against a state or local
governmental entity. More information about tort claims can be found at
http://www.disabilityrightsca.org/pubs/522901.htm Please note that this
website links to the form for claims against the state or a state agency or
employee, which may not be applicable in your case. Other public entities
may have their own tort claims form available on their website. If you are
interested in pursuing litigation, you should consult with an attorney as
soon as possible.

We want to hear from you! Please complete the following survey about
our publications and let us know how we are doing! [Take the Survey]
For legal assistance call 800-776-5746 or complete a request for
assistance form. For all other purposes call 916-504-5800 (Northern CA);
213-213-8000 (Southern CA).

Disability Rights California is funded by a variety of sources, for a complete
list of funders, go to http://www.disabilityrightsca.org/
Documents/ListofGrantsAndContracts.html.
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